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358 COLUMBIA LAW REVIEW. 

Recovery op Usurious Interest from a National Bank, — The 
penalties to be inflicted upon a national bank for the loan of money 
at usurious interest are to be determined exclusively by a reference to 
the provisions of the Federal National Banking Act, 1 which in effect 
provides that when usurious interest has been reserved or charged, the 
entire interest shall be forfeited, and in case such interest has been 
actually paid, double the amount may be recovered by the borrower 
in an action brought within two years from the date of the usurious 
transaction. 2 Two distinct categories are thus created, the first re- 
sulting in the settled rule that where the bank, having, for instance, 
discounted a note and retained as interest a sum in excess of the legal 
rate, sues to recover its loan, it forfeits all such interest and will be 
permitted to recover, not the face value of the obligation, but only 
the sum actually advanced. 3 Under this section of the act there is 
little difference of judicial opinion, but if there have been actual pay- 
ments of usurious interest, the authorities are in sharp conflict as to 
what point of time shall define the usurious transaction which sets 
the Statute of Limitations in motion against the action to recover 
twice the amount so paid. 4 It has been decided in a few cases 6 that 
the cause of action arises the moment the agreement for usury is 
made; but since the right to recover under this clause of the statute 
depends upon payments actually made, this view presents the anoma- 
lous possibility of a right of action barred by limitations before it had 
ever come into existence. The opposite extreme is adopted by a second 
well-defined line of cases, 6 in which it is considered that there has been 
no usurious transaction until the amount repaid to the lending bank 
exceeds the debt plus lawful interest. It is urged that until that 
moment there is a presumption that all payments made will be ap- 
plied in a lawful manner, and up to that time a so-called doctrine 
of locus penitentiae is invoked to enable the bank to make a reapplica- 
tion on the principal of any usurious payments theretofore received 
as interest, and thus purge the whole transaction of usury. This con- 
clusion is sought to be fortified by the alleged inequity involved in 
a recovery by the borrower before he had on his own part repaid his 
indebtedness, and by a consideration of the effect on the purpose and 
interpretation of this particular act, of the general lessening of hos- 
tility towards usury per se. 7 These views, however, are opposed to the 

l Nat Bank v. Eyre (1879) 52 la. 114. 

*U. S. Rev. St. § 5198 (U. S. Comp. St. 1901 p. 3493). 

£ Brown v. Marion Nat. Bank (1898) 169 U. S. 416. 

*It is now settled that the amount recovered is twice the entire sum 
paid, and not merely twice the excess over the legal rate. First Nat 
Bank v. Watt (1902) 184 U. S. 151. 

'Henderson Nat. Bank v. Alves (1891) 91 Ky. 142. This view has been 
repudiated by a later decision in the same jurisdiction. See Marion Nat 
Bank v. Thompson (1897) 101 Ky. 277. 

"See First Nat. Bank v. Denson (1806) 115 Ala. 650; First Nat Bank 
v. Mclnturff (1896) 3 Kan. App. 536; Duncan v. First Nat. Bank (1877) 
Fed. Cas. No. 4135; Haseltine v. Bank (1900) 155 Mo. 66; Investment Co. 
v. McBroom (1892) 6 N. M. 573. The language of Harlan, J., affirming this 
decision, s. c (1894) 153 U. S. 318, has been cited in support of this 
view, but that he did not so understand it is evident from his opinion de- 
livered later in Brown v. Marion Nat. Bank supra, 420. 

'See Investment Co. v. McBroom supra, 6 N. M. 583. 
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great weight of authority, 8 which is represented by the recent case 
of McCarthy v. First Nat. Bank of Rapid City* (U. S. Sup. C't; Feb. 
19, 1912) not yet reported, in which the plaintiff's action for twice 
the amount of interest paid the defendant more than two years pre- 
vious to the suit was held barred by the Statute of Limitations, 
though judgment for the principal had been recovered by the bank 
less than a year before, and the doctrine was laid down that the usuri- 
ous transaction is complete when actual payment of interest at an 
usurious rate is made. 

Doubtless the presumption of legality should free from the taint 
of usury any payments made with no understanding as to how they 
should be applied, 10 but to allow such an artificial presumption thus 
to change the character of payments regarded by the parties as 
interest and take the transaction out of the statute, is simply to 
assume the point in controversy by taking for granted that the payment 
itself does not in fact constitute the "usurious transaction" which is 
penalized. 11 Nor can any doctrine of equities directly affect the opera- 
tion of a penal statute, the purpose of which was to punish and 
stamp out the charging and taking of interest above a specified rate. 
On the contrary, it is difficult to believe that Congress could have 
intended to put it in the power of the bank thus to make at its 
pleasure a new contract between the parties, and, at any time before 
satisfaction of the debt, to alter the established basis of their course 
of dealing; nor is it credible that the statute was designed to make 
the bank's penal liability depend, as it would if no action lay till full 
payment, upon the purely accidental circumstance of the debtor's finan- 
cial ability. Still less can it be supposed that the act was based on 
any anology to the doctrine of locus penitentiae in criminal law. 
The argument that after payment of usurious interest such a time for 
repentance is given by the statute is simply based on the premise 
that these payments do not constitute the statutory offense, and is only 
another instance of assuming the question under discussion. 



Fraudulent Joinder as Ground for Kemoval of Causes. — The re- 
moval of an action to the Federal courts may not be demanded by a de- 
fendant not a resident of the State where the action is brought on the 
ground of diversity of citizenship, if a resident has been sued as co-de- 
fendant, unless the joinder be tainted with "fraud" on the part of the 
plaintiff; but it is not always clear what shall constitute the necessary 
fraud. It seems clear, on the one hand, in spite of a few intimations 
to the contrary, that if the plaintiff has in fact a good cause of action 
against both defendants his right to sue them jointly is absolute, even 
if his motive in so doing be to prevent a removal. His purpose is 

"National Bank v. Carpenter (1889) 52 N. J. L. 165; First Nat Bank 
v. Smith (1893) 36 Neb. 199; Brown v. Second Nat. Bank (1872) 72 Pa. 
209; Pritchard v. Meekins (1887) 98 N. C. 244; Kinser v. Farmers' Nat 
Bank (1882) 58 la. 728; Lynch v. Bank (1883) 22 W. Va. 554.' 

'Affirming the decision of the Supreme Court of South Dakota (1909) 
23 S. D. 269, where the cases are fully discussed. 

"See Hall v. First Nat Bank (1890) 30 Neb. 99; Stout v. Ennis Nat 
Bank (1887) 69 Tex. 384. 

"See Lebanon Nat Bank v. Karmany (1881) 98 Pa. 6s. 



